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Criteria for Determining the Duty of Care and Allocation
of Responsibility of Credit Rating Agencies
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Abstract: In the case of misrepresentation in the bond market, credit rating agencies have certain special
characteristics compared with other intermediaries, and it is necessary to clarify the criteria of recognition of
their duty of care and the allocation of responsibility. The determination of the duty of care of credit rating
agencies may need to abandon the traditional "industry practice" or "judicial judgment" standard and refer to
the "commercial judgment" corporate governance guidelines. The allocation of responsibility should be based
on the distinction between general duty of care and special duty of care, reasonably define what constitutes a
"fault" of credit rating agencies, and prove their case in accordance with the elements of general tort liability.

Keywords: Credit Rating Agency, Misrepresentation, Duty of Care, Allocation of Responsibility

LM, KANERTEFEARNSS LR, LEEMP, SRRNGE., GNEE;, T4%, FEAARKSF
EFRAEFAE; BE, TEARKFEZFEARK, TRERARFHLLILK, AHTEARKFE S
Trid, iz, FMRA, RFFE, XKABRTEREARNZERKR, S AT, THREER R
o) K, B,

ELRB: AXAKRNEGRTGEFEABRANEFEAARKFEFRBESPIRG T BELALHA2022FF 5
FFRBA RETHLE GRS AR (2022SACKT095) #9H-Boltm R,

62

(ERTIHMR) 2023.01 VOL.128



FETRNAEB X FINERAES RESE

Bl

LAk, 555 T 37 HE AR R ik 58 1R 4
K, EAEEGT, BEREIERFYLW
FVFEATN, BEEE EER, 8B
AR {51 55 T 370 R (B R s S P A A DA S A
BRI T RS, ORI A B
WhEhZ, WREHEKR, FREXZ
TORERE R, TEXBERME T, 20204 12 A4
M B B “HPEGT SRR REE G~
AR IV RAT R . RRBRH R AT
NARBTALSL, B EZSRK AP AU R E—
SE FEBI N B ST . AREH AN T LAY
Xof 5 B 4 £55 95 A% R AR A I 4 5F
LAV AR S AU AN EAE AL,
IRGATIN B I 7€ 23 31 AR TS5 % AT 10% (1Y
EWEETE, THp, ARERZERE
T GG PEHAUFIALE N B A B L0 B 98
BRAL PR IBER SUERIEE 5K T2
FALFE T Z e, A0, T
HAUR AP, GHEESYN BA —E R
TR, BRI ST AR A, MIESR
WENEBGHEARE, BAHEEE
T A8 Y 2 HC B S 55 HIAE B 17 AT DA B

5 HAR A ST B A, SR,
ARSCASEAR = AR . S EE T
WU I S T 55 B E AR HE R AR 1A 242
FAR PP A AU — R R 55 S I
UL RBIAETE? R R E
EIUEFEIRITINE 5007 EEFE
HOB H LS AT DA L =AW, il 220
HORT G5 PR 1T 55 5 A 5T
AR )BT R R AT, AT RAE
PRI JEBVE BB ML, xR
ARG TUE S BT, FRATTH
4, g RE R T RRE .

FJIA SR B B AR PRI R
F5INE PR

(TG BEEE CREHI
B 1R = pE—AYEL

o 391 05 35 9F ¢ 0 37 1 B S 55 4 W
HERIBEAR T EAPIRD . — R R R AT
AT A A 300 1 7 M 5 R A 691 0 ) 4R
BRI BN EBR e, 3 — TR AR AR
Tt £ 2 3R TE LA A S P,
FH T P R 2 R A A R ) ) 5 5 2 B

O BABERR T AT EET = X HHTAEE EHERS R4, R 3sxbibhitps://www.cfae.cn/xxpl/xypj.html,
@ ZHFAEFEAZERARDAMRNE, REREFREBREETEALDE, HIZARMNTFEAARER,

(2020)#701 B A11691% R F #| 2 4 ,

® BR,EE A AFAMMEREE LHINEAF E——RBAM T IR ZF R[] F b KRR X F F AL

A5 #2),2022,42(02):100-110+185.

[/

|/

VOL.128 2023.01 (&RETHIHIHZR)

63



= _ X

Capital Market

HLAl, TR S AP TR A AR R A T X
1

F—y AT AR AT A
Wi B SR S ROARIE, B Rk
P, Bdg 4 “BehBEATHES B
Wi, LR BT SR L 2 ok
KL IR T AT ARG, HALTE A £
FORAT LA SR AT AL AN SAEAT AR HEH E
AR ERY R RIS BEAh, ATl Asipl”
YAE s o T DATE B 5 A7 ol B2 P 5% B )
(7] B SR 375 S BRAT ) ke S5 A, AT
B TR AR U AR AT R A2
AE TR AR A7 Al B B S K
T REWTILAESSITIL AR, MElT
WA ERA T IS AR, B S RAT
AR S TS, SEARAT AL RIS TAT
WA RAE G R TEAF . L, 47l
BI” e SE 2 M MR e
ER) R 1E Al , TR G R/
W H AT AT R

B, EEEPGIA AR
B E TR SN EARHE,  H A2 BEAR Bl
THSLEREVLR BT, DA R LR
Wi, SR AN SR A T M DA AR R
FIPH R A VA Rt 2 5 Al ot AR B )
A, TR R R, — I EAL R
X T 505 PR A PR A BR T BB 615 ]
RPN W AT M LA A — 7 1Yl 22 15 i
Ja, AIXE “/NETER” BIIAE R R
F—I7 M, FRSE BT R R A

JEARAP A5 HX BEA5 PP AT 7 355 Y
FUEPRHERL Ky, AIEFIWE T B —
A2t 7 8 XfE DATE B T 3 K S ) 2 TT i E R
R, B 5| KB EE X AR T B
S AR M. Hean, eI B “ T
7 S, ALK A B A R
fiE, BEEZAL TR AT LR ) SR A A
mARNEE, AEFERELBIEARML
VU FE R (B2 R i o o e 1 L D a8 A1k S
GEE, Ao TR IETE A AR 1 5 AT I
TRAFE PRI Z B, X 55 PR
L TR AE, AFTR R AT AP
JICE T 3400 o

AR EHRREERNAERN S
INEARERI R R

HE AR IR 38 2 <2z il 717 370 A 0 i 92
AMUEERFERREN M, EX LA
FINIECSASI b iR NI LR &7 WIS
BEXt T TR RIS T
FAR PFRAA A 1 3 S B R 53 55 1Y
&9, RAPIES, H2FEFETS
KBRS BL S, 38T E JTofRE
WA BT, XA AR B R B E
W, WTEHBTIHN AR, EEE
Hr, FANL R BE R B8 B AR PR AL R
ST SCS5 MR AR B ST Y R A Bl
P, IR R B AR PP AL TR 55 A
SEARUE IR, 7 5E 22 @ AR R S 4R
B AR T S U R FH AL T 5 i # Y IR
P, REBLLBFER “KEART R

(&mmiAHME) 2023.01 VOL.128



FETRNAEB X FINERAES RESE

W, SAEE R ER ST T AE
JikE.
TS, BT 4SRRI R A
£ CEREGFMETSET L, e
JRPH XS AT BRG] HARE “aikH
Wr” AR TR L AR . R (&
el VR B o B 97 2 ) SR IR X 2R 2D
iR R AT T3 R LR B T L5503 e
BITERE USSR — R S, X E %
GV, RN B, EAE R AR
PRSLRYEE =T7, B IR AR Lol B AR
g B2, BITRLS, HXF
R AT AR E AL, SRR E
Y24 5 H L BRBE R UIAE ¢ . BARTI S,
B “LA N7, HXP SRR AR
AEEES il URe =8YE PO VA A ey €I
JEME RS ST R, M8 “HaE N,
PR X H A AL B ARl
B, MR — R R 55, dT A
WA B A B A AR A, O (H T EE AL
FHE CENEFIWTT BIAERRE, FEHIT
Je TRk Fr, T BA FA ML ST iR

OR&E (LB ERFEMAADFHEX R LR) VARE X T ATk,

EN -5 AR PP RAT LR AR B A T L1
i, SEENEA G TIERAT L N ERER
AN A AT ELBEA B 25 WL AN i T ) i
I8, PRI LA 28 31 B £ PR 1 B
RYERE LS5, I A T m BN TR
RS RE AR SR LR — B
BT 5 RHREESET , MUHA R
i BN E B DL

1535 T 37 R (R PR IE 2= 1 AR ITRAL
H—RRiEE X SRR

TRz, FAETRPA R 2T
R MR 2 AT N5 B9 BRI RR I ]
AL, AMESRISZ A =Tk, e i AT
HER A5 SR H SRR AT N BEAR 1R DLt
Frifflh, ABRERBEIESH . WL,
FAE VPSR IS iR R A A R R AT £
A ) — Fh IO N5

TR ERIE, BOAR R —
JEEOR BA VAT MR B S 7T
TEs BHE PRI EE R, SEDE
FAM R R ERE R AR, #
WERME RGBT HERERIAER T

“xF TR FRRIE R

7. BEHAEEHOFE, RERERLZAIL, PR EENFREIM AT ISR BTE A 4

R ERETE, FieRie B a4z a4,

B F AR A Fotf IR S AT B B T deda eG4 F

RAABATHAN ZE LS, SR L HFFRARA—BERLSN, BLHSLREAREEETE, 7

@ R F SR AIM R Z A
48-53.

AN R A BB 3RS BT B A D] HAE A,2012(3):

® e.g., In re Bear Stearns Mortgage Pass—-Through Certificates Litig, 851 F. Supp. 2d 746, 770.

[/

|/

VOL.128 2023.01 (&RETHIHIHZR)

65



= _ X

Capital Market

WE, =, BT AT
PEMLA, AT SEPR, & LRIl A% L 5
5, WILEA TR EREES. 5—T7
T, AR EPE, S TELOR N AR
PRl T KU A B B AN 7E T R E TR
5 B SEAHVE R RO XERE . A H AT R
FNFIRE, B2 RE LRI HE
TCVE HERH T A A A B B0, © PG B A
E AR T AE R R PR A IR MERY %
T AT R 55 B 7 BL LY. 24 V61
PO AR X A S S A, HAX B
RYGH S GO N AR LSS, HER T
SRS TR REIE 1,

HlRT TAERE RS, 21T,
Bids, VARIRERSE R L LR
[, BRI A A o AL A
B AR Tl 5 R B v B L5
AFE ER PRI HATRE S, MINE T
TRHM B THEHE, AE 6T EfT

(D To state a claim for fraud under New York law, a plaintiff must show:

A, REFERET—SmEaEn, “H
BE, BRERG 55 1Y 2 JE T IR AL Y —
HE S, M52, FErgadiEt, %5
PR AT E R 51 H % R LA A 46 e
PEEIL, BRIEBAIIAEAE R, 5 A FEXT
HAEATEAZIAE, ©H X K H A AL B
TR A A S (AT A SR RIS, T
B, EHIEEAAE 5, ©

Zi b, FARASEE RO BEHE TR
PR S5 N E AR HEME AR R — B, H
BT H AT P AL, AR
PR R IR A — PR R S55
HIEHIL K BT 20

G AR PP — B R 55 5 1%
W SRR T &

AR BT A, AR VSRR R AT
RO TERE U5, A W] A AR R — i A9 1
AN, (FFIVERE LS5 Ry 24 AR AR 3¢

“(1) a misrepresentation or omission

of material fact; (2) which the defendant knew to be false; (3) which the defendant made with the intention of
inducing reliance; (4) upon which the plaintiff reasonably relied; and (5) which caused injury to the plaintiff.”
Hydro Invs., Inc. v. Trafalgar Power Inc., 227 F.3d 8, 20 (2d Cir.2000).
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