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Void but Not Without Loss: On the Legal Consequences of Invalid Guarantee Agreements in Private
Placements by Listed Companies
HUANG Yan' CAO Mingzhe’
(1.Legal Affairs Department of China National Nuclear Corporation
2.The Second Civil Division of Beijing High People's Court)
Abstract Under existing practice related to private placements of listed companies, guarantee agreements providing
capital protection or fixed returns to investors are deemed to be invalid. However, the legal repercussions of such a
designation can be controversial. The lack of validity of such guarantee agreements does not automatically invalidate
a share subscription contract, but it does nullify the collateral guarantee contract. After the guarantee agreement is
invalidated, investors are only entitled to claim damages for actual losses. The principle of contributory negligence
applies, whereby the scope of the investor's loss is determined based on the comparative fault of the investor and the
promisor. The disposal of shares by the investor is a prerequisite for determining damages. In cases where the listed
company is delisted or enters bankruptcy proceedings, thereby preventing the investor from disposing of the shares,
the actual loss shall be assessed by considering the reasons for the failure to dispose of such shares and the investor's
obligation to mitigate losses. If the promisor has already made compensatory payments to the investor, and despite
the invalidity of the guarantee agreement, subsequently files a separate claim demanding the return of such payments,
such claim shall not be supported based on principles of fairness and good faith.
Keywords Private Placement, Guarantee, Contributory Negligence, Mitigation Obligation, Good Faith
JEL Classification K22 G38 KI12
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